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U.S. Department of Justice
Executive Office for Immigration Review

Falls Church, Virginia 22041

Decision of the Board of Immigration Appeals

File:

Inre:

Harlingen, TX Date: DEC 242008

IN REMOVAL PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT: Henry Cruz, Esquire

ON BEHALF OF DHS: Thomas M. Bernstein
Assistant Chief Counsel

CHARGE:

Notice: Sec. 212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] -
Immigrant - no valid immigrant visa or entry document

APPLICATION: Convention Against Torture

In a decision Immigration Judge denied the respondent's application for
withholding ofremoval under section 241 (b)(3) of the Immigration and Nationality Act, 8 U.S.C.
§ 1231(b)(3), as well as his request for withholding and deferral of removal pursuant to the
Convention Against Torture. See 8 C.F.R. §§ 1208.16-18.1 The respondent appealed. The record
will be remanded.

The respondent, a .36-year··oldnative ofMexico, has limitedmobility, given that he has polio and
diabetes (Tr. at 68; Exh. 3.4; Credible Fear Interview). The respondent testified that soon after
returning from the United States to his childhood home in Matamoros, Mexico
a neighbor asked him to store drugs and weapons (Tr. at 82, 83). The respondent indicated that this
neighbor is one ofthe drug lords who control the mafia inMatamoros, and that all the police officers

..
(Exh. 4-1, Declaration at 5). The respondent declined the drug lord's request, and in
the minister ofpolice picked the respondent up and threatened him. The respondent

testified that "I just understood that they were coming on behalf ofmy neighbor because I refused

!ifii!i0 kee his dru s and his weapons in my house." (Tr. at 84). The respondent testified that on
police, led by the commander of the ministerial police, abducted him and

repeated y beat and threatened him in an attempt to extort money from him (Tr. at 85-98). The next
day the police returned and requested money from the respondent and again beat him (Tr. at 98,99).

1 On appeal, the respondent indicated that he is not appealing the Immigration Judge's decision
to deny his application for withholding of removal under the Immigration and Nationality Act
(Brief at 1, fn. 1).
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The Immigration Judge denied relief to the respondent, finding that the respondent was not
credible (IJ. at 11-14). The Immigration Judge also determined that the respondent failed to
establish that he was tortured or that he will be tortured upon return to Mexico (I.J. at 18). The
Immigration Judge found the evidence to be insufficient to show that the Mexican government
would acquiesce in or would be willfully blind to any torture the respondent might experience upon
his return. While the respondent testified that the police were complicit in the beatings ofhim, the
Immigration Judge found that the respondent failed to demonstrate that the government was even
aware of the beatings or was willfully blind to the alleged beatings. In addition, the Immigration
Judge noted the lack of testimony or documentary evidence that the respondent sought protection
from the government ofMexico or that seeking such protection would be futile (LJ. at 19).

On appeal, the respondent contends that the discrepancies relied on by the Immigration Judge
are not in the record (Brief at 11-13). We agree with the respondent and find the respondent
provided consistent and sufficiently detailed testimony about the circumstances surrounding the
abuse he suffered. The Immigration Judge indicated that there were several inconsistencies relating
to howmany times the respondent was beaten (I.J. at 12). We find, however, that the respondent's
testimony, Credible Fear Interview, andwritten submissions are consistent as to whenhe was beaten.
As the Imrn.igration Judge's credibility analysis does not comport with the standards applicable in
the United States Court ofAppeals for the Fifth Circuit, we are unable to defer to the Immigration
Judge's credibility finding and, instead, find that the adverse credibility finding is clearly erroneous.
See 8 C.F.R. § 1003.1 (d)(3)(i); Mwembie v. Gonzales, 443 F.3d 405 (5th Cir. 2006).

The respondent submittedmuch evidence regarding lawlessness inMexico, particularly near the
border with the United States. According to the Country Reports on Human Rights Practices - 2007,
while theMexican government generally respected human rights at the national level, "impunity and
corruption remained problems, particularly at the state and local level." (Exh. 4.4 at 1). The report
goes on to state that corruption remained a problem at all levels of government, "as many police
were involved in kidnapping, extortion, or providing protection for, or acting directly on behalfof
organized crime and drug traffickers. Impunitywas pervasive to an extent that victims often refused
to file complaints." (Exh. 4.4 at 4). The respondent also submitted the September 17,2007, report
from the United States Department of State website, stating that local police have been ineffective
inmaintaining security in some regions along the border and that drug related violence has increased
dramatically in recent months. (Exh. 3.39, at 5).

The respondent challenges the Immigration Judge's denial ofreliefunder the ConventionAgainst
Torture. To qualify for withholding or deferral ofremoval under the Convention, an applicant must
prove that he will be tortured ifhe returns to his native country, and the act will be instigated by or
with the consent or acquiescence of a public official or other person acting in an official capacity.
See 8 C.F.R. § 208. 18(a)(l); Ontunez-Tursios v. Ashcroft, 303 F.3d 341 (5th Cir. 2002). InMatter
oIY-L, A-G&R-S-R, 23 I&NDec. 270, 285 (AG 2002) the Attorney General made clear that "acting
in an official capacity" is to be interpreted as acting "under color of law." Addressing the torture
claim of alien R-S-R, the Attorney General stated that the Convention does not extend to wholly
private acts. Id The EighthCircuit in Roe v. Humke, 128 F.3d 1213 (8th Cir. 1997), held that an
off-dutypolice officerwas not acting "under color ofstate law" when he sexually assaulted aminor.
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The court noted that "acting under color of law" means under pretense of law, and acts of officers
in the ambit oftheirpersonal pursuits are thus excluded. Id at 1216. Furthermore, absent any actual
or purported relationship between an officer's conduct and duties as a police officer, he or she cannot
be deemed to be "acting under color of state law." Id The court found that he was not acting or
purporting to act in an official capacity when the assault occurred, and the court found no nexus
between the officer's position and his assault. Id at 1216-18. While the purpose ofthe Convention
is to protect persons from probable torture in their home countries, the Convention does not guard
against all torturous conduct, but only such conduct undertaken or acquiesced to by a public official
or other persons acting "in an official capacity," i..e., "under color oflaw."

We find that the respondent credibly testified as to the beatings and threats he was subjected to
and that such actions were perpetrated against him by a drug lord and committed by the Matamoros
police. The record reflects the dramatic increase in vicious drug related violence in Mexico. Given
the seeming high level penetration of corruption in Mexico, particularly along the border, we find
it necessary to determine whether the public officials who would harm the respondent or acquiesce
in his harm would be acting "under color oflaw." Since the Board has limited fact-finding abilities
in deciding appeals, we will remand the record to the Immigration Judge for further proceedings.
See 8 C.F.R. § lO03.l(d)(3). On remand, the Immigration Judge should also consider whether the
respondent could reasonably relocate within Mexico in light of the respondent's health issues. 8
C.F.R. § 1208.l3(b)(3).

ORDER: The record is remanded to the Immigration Judge for further proceedings consistent
with the foregoing opinion and for the entry of a new decision.

FOR THE BOARD
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